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BALANCING EXCLUSION, PROSECUTION AND NON-REFOULEMENT: 

THE APPLICATION OF ARTICLE 1F OF THE REFUGEES CONVENTION IN THE 

NETHERLANDS AS A MODEL OF CONTEMPORARY PRACTICE 

 

DECIANA SPECKMANN

 

 

“[States] must not resort to methods  

which undermine the very values they seek to protect”
1
 

 

1 INTRODUCTION 

As the “legal capital of the world” and host of the International Criminal Court (ICC), the Dutch 

government has consistently advocated that crimes under international law should not go 

unpunished.
2
 Hence, it is not surprising that the Netherlands has become a frequent invoker of 

Article 1F of the 1951 Convention Relating to the Status of Refugees (Refugees Convention), 

which denies refugee status to perpetrators of particularly serious international crimes.
3
 In an 

attempt to go beyond excluding such individuals from refugee protection, the Dutch government 

has made serious efforts towards prosecuting them. By rigorously applying Article 1F and by 

making criminal prosecution an inherent component of the post-exclusion phase, the Netherlands 

considers itself a progressive frontrunner in this field.
4
 Indeed, as this essay will show, the Dutch 

approach to exclusion is ahead of its time. 

In application, the Dutch action mirrors growing state practice and opinio juris that Article 1F 

should be rigorously applied. Moreover, in the post-exclusion phase, Dutch attempts to prosecute 

and extradite Article 1F-excluded people capitalises on developments in international law since 

1951 and consensus among scholars that this approach is needed to address the current state of 

impunity that surrounds Article 1F crimes. European laws that prohibit sending anyone to places 

where they risk torture means that Dutch policies operate in a contemporary context, where 

developments in human rights law have expanded the notion of non-refoulement; itself the central 

purpose of the Refugees Convention. 

This paper will examine the Dutch approach to Article 1F and consider to what extent it has been 

successful in balancing the three imperatives of exclusion, prosecution and non-refoulement. After 

an overview of the global context and the Dutch model, its application will be analysed in two parts. 
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The first part focuses on issues of interpretation and application in the exclusion phase; the second 

considers the success of prosecution and application of the principle of non-refoulement in the post-

exclusion phase. Throughout this analysis the Dutch model is viewed as a case study of 

contemporary practice, allowing for conclusions and recommendations to be extended to the role of 

Article 1F in today‟s refugee framework. 

2  GLOBAL CONTEXT 

2.1 Legal Framework 

The Refugees Convention provides protection to those who meet the criteria for “refugee” as 

detailed in Article 1A(2) of the Convention.
5
 According to Article 1F, the Convention does not 

apply to: 

Any person with respect to whom there are serious reasons for considering that: 

(a) He has committed a crime against the peace, a war crime, or a crime against humanity, as 

defined in the international instruments drawn up to make provision in respect of such 

crimes; 

(b) He has committed a serious non-political crime outside the country of refuge prior to his 

admission to that country as a refugee; 

(c) He has been guilty of acts contrary to the purposes and principles of the United Nations.
6
 

 

A dual purpose underlies the exclusion clauses.
7
 From a moral and humanitarian standpoint, the 

drafters considered that perpetrators of the acts described above are inherently undeserving of 

international protection.
 
This idea of „non-deservingness‟ is based on the intrinsic link between 

concepts of humanity, equality and refuge.
8
 Affording protection to perpetrators of grave offences 

would be contrary to human rights and humanitarian law standards. By excluding them, the 

integrity of the convention would be preserved.
9
 On the other hand, the drafters believed that these 

perpetrators should not be able to use the Convention to escape prosecution.
10

  

The intention to prevent impunity and maintain the integrity of the asylum institution was 

accompanied by practical considerations of the drafters who recognised that States would not agree 

to be bound by a system that required them to protect undesirable refugees.
11

 Similar sovereignty 

considerations left it up to each state to determine when a case falls within the scope of the 

exclusion clauses.
12

 Although the drafters advocated a scrupulous application of Article 1F,
13

 they 

believed that it should be applied sparingly and restrictively in light of its potentially grave 

consequences.
14

 Indeed, the consequences of exclusion are substantial. Because they are not 

recognised as refugees, excluded persons are not entitled to the same rights and protections. These 

include the right to work, education, housing and social support
15

 and assistance from the United 

Nations High Commissioner for Refugees (UNHCR).
16

 Potentially the most controversial 
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consequence of exclusion is that the non-refoulement protection codified in Article 33
17

 does not 

apply, enabling States to send excluded persons back to places of persecution.  

A second area of contention is that the Convention is silent on the need to commence criminal 

proceedings or extradite the individual concerned. This goes against the rationale of the exclusion 

clauses that those who are excluded should be held legally accountable for their actions.
18

 Although 

obligations under international law may now require such action,
19

 State practice has not followed 

suit, thereby creating a gap between exclusion and prosecution.
20

  The next section discusses these 

two gaps in protection and impunity, and outlines the contrasting developments in international law 

and State practice. 

2.2 Contemporary trends  

2.2.1 Extension of the principle of non-refoulement 

Although the prohibition on refoulement is not absolute under the Refugees Convention, 

developments in human rights law since 1951 have expanded the principle to the extent that 

eminent scholars have ascribed it customary status.
21

 Guy Goodwin-Gill, for instance, argues that 

States now have an obligation under customary international law to provide at least temporary 

refuge in the face of imminent danger when governmental protection is lacking.
22

 Sir Elihu 

Lauterpacht and Daniel Bethlehem conclude that the scope of the customary principle of non-

refoulement now also includes a prohibition on torture and other cruel, inhuman or degrading 

treatment of punishment.
23

 They base their position on the incorporation of the non-refoulement 

principle into many binding and widely ratified international human rights instruments.
24

 These 

instruments have widened the scope of the principle to apply not only to „refugees‟ within the 

meaning of article 1A of the Convention, but also to other persons at risk of harm.
25

 In contrast to 

the Convention, these human rights instruments contain no exclusion clauses. 

Particularly in Europe, Article 3 of The European Convention on Human and Fundamental 

Freedoms (“ECHR”) has created a safety net for excluded persons. Although the clause does not 

cover all forms of persecution,
26

 it does provide protection from refoulement to all those who are at 

risk of “torture or inhuman or degrading treatment or punishment”.
27

 The European Court of 

Human Rights recently confirmed that Article 3 ECHR has become an absolute prohibition that 

allows for no exceptions.
28

  

2.2.2 Increased opportunities for prosecution 

Developments in international criminal law have increased opportunities to prosecute excluded 

individuals. An obligation to prosecute or extradite serious international war crimes offenders (aut 
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dedere aut judicare) was already in place before the Refugees Convention was drafted, most clearly 

embodied in the 1949 Geneva Conventions.
29

 Moreover, an undertaking to prevent and punish 

genocide is contained in article 1 of the 1948 Genocide Convention.
30

 Since then, the exercise of 

universal jurisdiction by States has become increasingly mandated by international Treaties to 

include crimes of torture, hijacking, terrorism, hostage-taking and drug-trafficking.
31

 This has led to 

claims that the general principle of aut dedere aut judicare has become customary international 

law,
32

 although it is questionable whether there is sufficient State practice to support this view.
33

 

Whether or not such an extensive obligation exists, the principle is at least recognised as a Treaty 

duty, not just a power.
34

 Furthermore, most authors agree that a permissive principle of universal 

jurisdiction has been extended beyond grave breaches of the Geneva Convention to crimes in non-

international armed conflicts.
35

 There is also widespread agreement that universal jurisdiction 

applies to crimes against humanity as a matter of customary international law.
36

  

Prosecution opportunities have further increased with the establishment of international criminal 

tribunals and the entry-into-force of the Statute of the International Criminal Court (“Rome 

Statute”).
37

 The complementarity principle contained within it emphasises that States have a duty to 

prosecute international crimes when other States that have jurisdiction are unable or unwilling to do 

so;
38

 a development that has been interpreted as reflecting customary international law.
39

 Although 

the complementarity principle and the principle of aut dedere aut judicare are distinct, the 

burgeoning use of universal jurisdiction by States shows an increased interest to apply these 

principles.
40

 

2.2.3 Is Article 1F becoming obsolete? 

In theory, the developments mentioned above should prompt a re-evaluation of the role of exclusion 

and help fill the gaps in protection and impunity that have plagued the exclusion clauses from their 

inception.
41

 It has even been suggested that Article 1F has become redundant. According to Kees 

Wouters,
42

 the prohibition on refoulement has reduced the legitimacy of Article 1F. For him, the 

fundamental prohibition on torture and inhuman treatment under article 3 EHRM is not compatible 

with the lack of protection afforded to excluded persons. The same goes for the practical 

consequences of the prohibition, which leave excluded persons in legal limbo in asylum countries. 

He ultimately contends that refugee law is not a suitable instrument to punish people for their 

actions.  

From a criminal law perspective, Wouters states that Article 1F crimes are sufficiently serious to 

warrant either prosecution or extradition under international law.
43

 At the same time, he 

acknowledges that prosecution of Article 1F-crimes is complicated by practical obstacles, such as 

limited jurisdiction and the exclusion threshold, which is much lower than what would normally 
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trigger prosecution. The fact that Article 1F also applies to previously convicted persons is another 

complicating factor. Wouters disagrees with this practice, claiming that punishing someone twice 

for an offence - once through a conviction and then again through exclusion - conflicts with basic 

principles of criminal law and human rights.
44

 He contends that exclusion is not appropriate in these 

circumstances, particularly when the individual involved has a well-founded fear of persecution. 

2.2.4  Towards an expansive, rigorous application 

Despite international legal trends moving away from exclusion, geo-political developments have 

pushed states in the opposite direction. Issues such as terrorism, internal conflicts and political 

violence have increasingly caused victims and perpetrators of gross human rights abuses to seek 

asylum and have placed pressure on politicians to punish offenders.
45

 Exclusion is the easier way to 

achieve this. Contributing to this trend, the global asylum climate has become increasingly 

restrictive, particularly in Western Europe and North America, at the expense of standards in 

refugee protection.
46

 The harmonisation of European asylum policy to the lowest common 

denominator, so-called „safe third country‟ policies and various restrictive interpretations of the 

refugee definition are just a few examples. Even Africa‟s traditionally hospitable stance to refugees 

is on the wane.
47

 Together, these developments have fed the desire among States to invoke Article 

1F and to apply it expansively and rigorously.
48

 In some cases, it has led States to disregard due 

process and other rights of applicants and threaten deserving refugees with exclusion.
49

 Examples 

of State practice and opinio juris to this effect will be discussed and juxtaposed against Dutch 

application of the exclusion clauses in section 4. First, however, it is necessary to outline the Dutch 

approach. 

3 THE DUTCH MODEL 

3.1 Contextual framework  

Legal and socio-political developments in the Netherlands over the past decade have complemented 

the above mentioned global developments and informed the Dutch approach to exclusion and 

prosecution.  

First, as party to the ECHR, the Netherlands is bound by the extended principle of non-refoulement 

under Article 3. Second, growing public discontent about increased and uncontrolled asylum flows 

into the Netherlands that started in the mid-1980‟s have resulted in tougher asylum policies. In 

1994, for example, new asylum legislation entered into force, which excluded asylum cases from 

appeal and introduced provisional residence permits.
50

 At the EU level, moves to harmonise asylum 

and migration policies led to amendments in 1995 that introduced the concepts of “safe countries or 
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origin” and “safe third countries” into Dutch legislation.
51

  In 1998, when asylum applications 

reached a high of 45,217,
52

 the Dutch Government announced it would continue the initiated “strict 

and just” entry requirements and speed up procedures towards a “fast and sober” asylum policy.
53

 

This culminated in the Vreemdelingenwet 2000 and the introduction of the widely criticised 48-hour 

procedure, which greatly reduced opportunities for asylum seekers to substantiate their claims.
54

 

Partly as a result of these policies, a mere five percent of asylum seekers are recognised as 

refugees
55

 and asylum applications dropped to under 10,000 in 2007.
56

  

Complementing this trend is an increased willingness to prosecute criminals under universal 

jurisdiction.
57

 As host of the ICC and two criminal tribunals, the willingness to prosecute largely 

stems from a desire and perceived obligation to set an example for other States and promote itself as 

the “legal capital of the world”.
58

 More opportunities for prosecution also exist following the 

Knesevic case, which ruled that existing legislation provides Dutch courts with universal 

jurisdiction for war crimes.
59

 These socio-political developments culminated in 1997 in the 

formulation of a tough, invigorated Article 1F-policy that would bring the Netherlands in line with 

its perceived obligations to prosecute Article 1F crimes under international law. 

3.2  Legal and policy framework 

On 28 November 1997, the then State Secretary for Justice in the Netherlands introduced a new 

policy on the application of Article 1F of the Refugees Convention.
60

 He announced that the 

exclusion clauses would be interpreted restrictively, but that all avenues to apply them would be 

optimally utilised. From then on, exclusion would also have serious consequences: excluded 

individuals would be classified “unwanted” and efforts to prosecute excluded persons would be 

stepped up. This policy still applies today.  

The Netherlands ratified the Refugees Convention on 3 May 1956. Under its domestic legislation, 

the Vreemdelingenwet (“Vw”)
61

 and the Vreemdelingenbesluit (“Vb”)
62

 apply. The 

Vreemdelingencirculaire (“Vc”)
63

 outlines the policies derived from these instruments. Under 

Vw2000 articles 16(1)(d) and 31(2)(k), no residence permit is granted to an asylum seeker who is 

classified a danger to the public order. On this ground, an asylum request can be denied to people to 

whom Article 1F of the Refugees Convention applies.
64

 The laws explicitly state that excluded 

persons are neither entitled to refugee status nor a residence permit.
65

 Living provisions and benefits 

are also suspended as soon as the asylum request is denied.
66

 This is in line with the EU 

Qualification Directive which denies excluded persons both refugee status and subsidiary 

protection.
67

 The so-called “unwanted” declaration, codified in Article 67.1 Vw2000, is 

automatically applied. Besides a legal obligation to leave the Netherlands independently, simple 
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presence in the Netherlands becomes punishable by up to 6 months imprisonment,
68

 with forceful 

eviction also possible.
69

  

To promote the prosecution of excluded persons, the Netherlands swiftly ratified the Rome Statute 

and introduced the Wet internationale misdrijven in 2003 (Wim2003)
70

, which codifies the Statute‟s 

complementarity principle. Major policy changes include the automatic forwarding of all Article 1F 

cases to the public prosecutor
71

 and the establishment of a special investigation team
72

 in July 

2003.
73

  

3.3  A model of best practice? 

In the decade between 1998 and 2008, the Netherlands successfully excluded 700 persons under 

Article 1F.
74

 At least 40 of them could not leave or be evicted from the Netherlands due to the 

application of Article 3 ECHR.
75

 A questionnaire by the Strategic Committee on Frontiers, 

Immigration and Asylum (SCIFA) confirmed that the Netherlands has a more pro-active Article 1F 

policy that other EU member states.
76

 Together with Denmark, Germany and Belgium, The 

Netherlands is one of the leading member states to prosecute 1-F excluded individuals.
77

  

The fact that the Netherlands is seen at the forefront of global trends in criminal law, human rights 

law and state practice makes it an interesting case study. In addition to contributing to the current 

debate surrounding the role of Article 1F in today‟s refugee framework, it also raises the question as 

to the extent to which the Netherlands has successfully balanced the three imperatives of exclusion, 

prosecution and non-refoulement. Theoretically, the application of non-refoulement obligations and 

an increased focus on prosecution should go a long way to filling the fundamental gaps in 

protection and prosecution within the refugee framework. On the other hand, the tough and rigorous 

application of Article 1F could very well have the opposite effect.  

To date, the Dutch approach has generated mixed responses. The government considers itself a 

frontrunner in the field,
78

 however, a range of human rights and interest groups disagree.
79

 This has 

led to much political and scholarly debate in recent years, in which UNHCR has also been 

involved.
80

 On 9 June 2008, the government responded with a “Note regarding the application of 

Article 1F”,
81

 followed by an extensive response to questions from Parliament three months later.
82

 

The wealth of information generated by this debate forms the basis for the following analysis of the 

Dutch application of Article 1F and the concepts of prosecution and non-refoulement in the post-

exclusion phase. 
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4  EXCLUSION: ISSUES IN THE APPLICATION OF ARTICLE 1F 

4.1 Following trends in State practice 

Closer observation of the Dutch application of Article 1F confirms that the Netherlands follows 

global trends in State practice that extend the scope of the exclusion clauses and their practical 

application. 

4.1.1  Expansive interpretation of Article 1F 

Ambiguous wording in the exclusion clauses has enabled States to extend their application.
83 

Article 

1F(a), for instance, is open to abuse as it refers to international instruments to define excludable 

crimes. The „crimes against humanity‟ subcategory, for instance, incorporates a wide range of 

offences, with the ILC‟s 1991 Draft Code including drug trafficking and international terrorism. 

Existing definitions for the latter are often so broad and imprecise that they include a wide range of 

activities. 
 

Excludable offences under Article 1F(b) have also expanded. UNHCR‟s three-tier definition for a 

„political‟ crime - which requires genuine political motivation, a causal link between the crime 

committed and its political purpose and a political element to the crime that is stronger than its 

common-law character - has been replaced in many jurisdictions by the „political offences‟ 

exclusion test applied in extradition law, which focuses almost exclusively on the third criterion.
84

 

As a result, a genuine political motive can be disregarded if the crime is sufficiently serious.
85

 

Another trend in extradition law that has been applied to Article 1F(b) is to exclude „terrorist acts‟ 

from the „political offence‟ exception.
86

 With the lack of a generally accepted definition of the term 

„terrorism‟, this greatly extends the breadth of potential coverage of Article 1F(b).
87

 Due to the 

flexible scope of Article 1F, its application has been increasingly extended.
88

 A survey of State 

practice in France, Belgium and the United Kingdom, countries that apply Article 1F more often 

than most other European States, demonstrates the expansive application of Article 1F.
89

  

While a substantive analysis of the Dutch interpretation of the exclusion clauses is outside the scope 

of this paper, it is clear that global developments have also influenced Dutch practice; a trend 

confirmed by the high number of exclusions.
90

 Terrorist activities as defined in specified 

international legal instruments, for instance, are automatically classed as “serious, non-political 

crimes” for the purposes of Article 1F(b).
91

 This includes membership of specified terrorist 

organisations.
92

 In those cases, the predominance test normally required under Article 1F(b) is not 

applied.
93

 Various persons have been excluded under this policy.
94

 Although commentators have 

lamented this practice and warned about the danger of politicising the determination system,
95

 

UNHCR approved the process by concluding that terrorist activities are always “wholly 

disproportionate to any political objective”.
96
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Another indicator that the Netherlands interprets Article 1F(b) expansively is the fact that the clause 

may be invoked even when the applicant has served a sentence for the crimes committed.
97

 

According to the UNHCR Handbook, there should be a presumption that the exclusion clause is no 

longer applicable in those cases, unless the applicant‟s criminal character still predominates.
98

  

Article 1F(a) has also been interpreted more broadly over time. In 2005, for instance, a Dutch court 

held that crimes classed as war crimes under the ICC Statute allow for exclusion under Article 1F 

even if those crimes were committed before the Statute entered into force.
99

 Although it could be 

argued that the adjusted definition merely reflects pre-existing definitions in the Geneva 

Conventions and Customary International Law, this example illustrates a willingness to make full 

use of the dynamic nature of Article 1F and its potential to incorporate a growing number of 

offences.  

4.1.2  Exclusion before inclusion 

Much debated is whether the application of Article 1F may precede the refugee status determination 

under Article 1A(2). To ensure procedural fairness, UNHCR warns against „admissibility or 

accelerated procedures„ and advocates for the consideration of inclusion before exclusion, barring 

the occasional exception.
100

 Although many commentators agree,
101

 the Netherlands nonetheless 

favours exclusion before inclusion, thereby following the example of a significant number of 

States.
102

 Reversing its initial policy of a „two-part investigation‟, the State Secretary of Justice 

concluded that „nothing in the text of the Convention indicates that Article 1F must be applied 

first‟.
103

 Since then, specialised 1F-units have been established and exclusion procedures embedded 

in the very early stages of the refugee determination process before the qualification for protection 

is considered.
104

 The “exclusion before inclusion”-policy has become part of the set jurisprudence 

of the Dutch Department of Administrative Law of the Council of State.
105

 Although this early 

focus on exclusion by experts may increase the speed and quality of decision making,
106

 it also 

creates a bias towards exclusion over a determination as to whether subjects are in need of 

protection.
107

  

4.1.3  Limited balancing 

To take into account the (potentially serious) consequences of exclusion, UNHCR has traditionally 

advocated for a proportionality test that weighs the gravity of the crime committed against the 

persecution feared in the country of origin.
108

 If the applicant is likely to face severe persecution, 

the crime committed must be particularly serious for the applicant to be excluded.
109

 Many writers 

and human rights groups support this approach.
110

 However, State practice on this issue is not 
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uniform, with superior courts in five common law jurisdictions rejecting the balancing test.
111

 

Consistent with Europe-wide trends,
112

 the Netherlands rejects the balancing test in most cases.
113

 A 

proportionality test is applied in a very limited number of cases, but only in the post-exclusion 

phase when return to the country of origin has not been possible for a great many years.
114

 In these 

cases, humanitarian concerns are not necessarily weighed against the nature of the crime 

committed, but against the “interest of Dutch public order”.
115

   

4.1.4 Low burden of proof 

For the exclusion clauses to apply, there must be “serious reasons for considering” that one of the 

described acts have been committed. Although “formal proof of previous penal prosecution is not 

required,”
116

 some commentators have claimed that this standard of proof should be equal to or, at 

least, approach the level of proof required for a criminal conviction in light of the exceptional 

nature of exclusion and the protection imperative of the 1951 Convention.
117

 UNHCR also 

advocates that “clear and credible evidence is required”, but the criminal standard of proof need not 

be met.
118

   

An overall lowering of this minimum threshold is evident from state practice,
119

 with the proof 

required by national courts ranging from “clear and convincing evidence”
120

 to “probable cause” in 

the United States.
121

 In Canada, Australia, the UK and New Zealand, the standard has even been 

placed below the civil standard of „balance of probabilities‟.
122

 This is exacerbated by the powerful 

role of administrative decision-makers, who have discretionary powers to make semi-judicial 

decisions.
123

 Judicial scrutiny of the administrative process is essential to ensure due process.     

Dutch policy makers have followed this trend by maintaining that the criminal standard of 

“convincing evidence” need not be met and, as a result, the outcomes of criminal proceedings 

cannot influence exclusion decisions.
124

 Dutch courts have translated the “serious reasons” standard 

into a requirement for “plausible” evidence that requires detailed motivation, and thus follow a 

stricter line of interpretation.
125

 To establish liability, the Canadian “personal and knowing 

participation test” is applied.
126

 The next section shows that the implementation of the Canadian test 

in the Netherlands leads to high exclusion rates and raises questions of procedural fairness. 

Asylum rejections can be appealed, first to the Court of The Hague (Aliens Chamber) and 

ultimately to the Judicial Division of the Council of State. The latter, however, has been criticised 

for its failure to adequately scrutinise asylum policies.
127

 This can be explained by the limited 

discretionary powers it has been granted under Vw2000.
128

 As an administrative court, it does not 

overturn decisions unless new facts or changed circumstances have emerged.
129

 An appeal with the 

Council of State also does not suspend decision of the Aliens Chamber, thus forcing excluded 

persons to leave the Netherlands before their final appeal is concluded, unless new evidence has 
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been submitted.
130

 Between 1998 and 2008, 150 of 850 exclusion determinations were successfully 

appealed.
131

 

4.2  Issues of procedural fairness 

The previous section illustrated that the Netherlands followed State practice and opinio juris 

towards a broad interpretation and wide application of the exclusion clauses. In its eagerness to 

apply Article 1F, however, some practices fail to meet procedural standards
132

 and raise questions 

of due process. Two of these issues are now explored. 

4.2.1 Categorical exclusions 

A contentious issue that links in closely with low standards of proof is the Dutch implementation of 

the “personal and knowing participation” test. Under this test, both “knowing” and “personal” 

participation is assumed for asylum seekers who have worked in organisations “of which the 

Minister has concluded that to persons belonging to this category …Article 1F applies”.
133

 This rule 

has led to the exclusion of large numbers of asylum seekers from Afghanistan and, to a lesser 

extent, Iraq based on their positions in listed criminal organisations.  

In the now infamous case of the Afghan military intelligence service KhaD/WAD, the Dutch 

government assumed responsibility in Article 1F crimes for all Officers of that organisation.
134

 Its 

conclusions were based on a policy brief from the Department of Foreign Affairs
 
which stated that 

“all NCOs and officers … were personally involved in the arrest, interrogation, torture and even 

execution of suspects”.
 135

 The lack of an individual assessment of “personal participation” in these 

cases resulted in courts upholding exclusions under Article 1F in cases where people reported as 

members of an inspection committee to KhaD
136

 Moreover, executing purely administrative duties, 

such as forwarding information from unopened letters, was not accepted as a defence and “knowing 

and personal participation” was assumed.
137

 

This approach has drawn much criticism, first from Dutch courts,
138

 but then also from 

commentators.
139

 They argue that individual assessment of each case is required
140

 and that the 

Dutch practice amounts to an unfair reversal of the burden of proof on the refugee.
141

 It is also 

claimed that such practices do not meet the “serious reasons for considering” underlying the 

exclusion clauses.
142

 Rather than complicity in Article 1F crimes, this practice arguably amounts to 

guilt by association. At best, it constitutes a denial of procedural fairness and goes against the 

requirement to make an individual determination.
143 

The Netherlands government has always maintained that its policies are in line with UNHCR 

guidelines.
144

 Indeed, whilst UNHCR asserts that mere membership of an organisation is not 
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sufficient to establish liability for Article 1F crimes,
145

 a “presumption of responsibility” may arise 

in the case of voluntary membership of certain groups.
146

 In such cases, reversing the burden of 

proof on the refugee, creating a “rebuttable presumption of excludability,” is acceptable.
147

 

Before membership justifies exclusion, however, a range of factors must be taken into account. 

These include the activities of the group, its organisational structure, the individual‟s position in the 

group and his or her ability to influence its activities.
148

 A recent judgement by the British Supreme 

Court emphasised the need to consider a wide range of such determining factors.
149

 It labelled as 

“unhelpful” and overly simplistic a previous ruling (Gurung) that allowed exclusion of members of 

organisations “whose aims, methods and activities are predominantly terrorist in character”.
150

 It 

went on to criticise Gurung‟s contention that organisations can be placed on a continuum for war 

crime cases: „War crimes are war crimes... [a]nd actions which would not otherwise constitute war 

crimes do not become so merely because they are taken pursuant to policies abhorrent to western 

liberal democracies.‟
151

  

The assumption of responsibility based on one policy document does not meet the required 

consideration of a “range of factors” and “direct sources”.
152

 Also controversial is the sensitive 

nature of the evidence underlying the policy brief. Whilst various courts have confirmed the 

government‟s claim that the brief has the status of “expert advice” and is based on “reliable” 

sources,
153

 the sources themselves remain confidential to the public. This goes against the 

requirements that applicants “should be given the benefit of the doubt” and that exclusions should 

not be based on “sensitive evidence that cannot be challenged”.
154

 It also places an unfair burden on 

the excluded individual to challenge its substance
155

 and may even be inconsistent with fair trial 

obligations under the ECHR.
156

  

The Dutch government retorted that each case is individually tested and that excluded persons are 

given ample opportunities to rebut assumptions of guilt.
157

 They can challenge the assumption in 

multiple hearings by proving a “significant exception” regarding their personal involvement, which 

applies if he or she is a lateral entrant of KhAD/WAD, has not rotated within the organisation or has 

not been promoted within the organisation.
158

 Proving a significant exception requires evidence 

which is often hard to come by. Considering the difficulty the Dutch government encounters in 

gathering evidence for public prosecutions,
159

 placing such a burden on the asylum seeker is hardly 

fair. Indicative of this imbalance is the fact that only one rebuttal has so far been successful.
160

 

4.2.2 Exclusion of family members 

Another policy that has received persistent criticism is the treatment of family members of 

individuals who have been excluded retroactively. Under the principle of family unity, these family 
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members initially received derivative status.
161

 This status was revoked once the head of the family 

was excluded, unless the family member in question could prove a right of stay on independent 

grounds.
162

 This often occurred after many years of legal stay in the Netherlands. This policy was 

considered to be in the interest of public order and security and was intended to deprive excluded 

persons of an added incentive and support network to remain in the Netherlands.
163

 The fact that 

250 excluded persons and 210 of their family members still remain in the Netherlands illegally 

shows the fallacy of this argument.
164

  

Such a practice of exclusion after many years of legal residence has also been interpreted as 

disproportionate and a violation of Article 3 and 10 of the International Convention of the Rights of 

the Child,
165

 which maintain that the best interest of the child should take precedence in all actions 

concerning children and that family reunification shall be dealt with in a positive, humane and 

expeditious manner.
166

 The Dutch government held that public security interests can weigh heavier 

than the interests of the child.
167

 When Dutch jurisprudence disagreed,
168

 the government 

announced in June 2008 that it would adjust its policy. Exclusion decisions would be reversed for 

those family members that had remained in the Netherlands without interruption for at least ten 

years, had been unable to leave and had not obstructed their own departure.
169

 However, this still 

falls short of discontinuing the policy of retroactively excluding family members of excluded 

individuals.  

4.3  Is it legal? 

As discussed, categorical exclusion and retroactive exclusion of family members raise issues of 

procedural fairness and may even breach Treaty obligations.
170

 This is less obvious with regard to 

the widening interpretation of Article 1F, the establishment of specialised exclusion units, the 

prioritisation of exclusion in Dutch asylum determination procedures and the requirement of a low 

burden of proof.  

According to some commentators, these practices ignore the principle of restrictive interpretation 

and violate standards of procedural fairness and natural justice.
171

 Arguably, they also breach 

standards of Treaty interpretation, which require that Treaty provisions must be interpreted “in good 

faith in accordance with [their] ordinary meaning” and “in light of [their] object and purpose”.
172

 

By ignoring the original purpose of the Convention and Article 1F, which respectively call for 

protecting those in need
173

 and a restrictive interpretation of the exclusion clauses,
174

 this 

requirement is not met. However, Treaty interpretation should also take into account “any 

subsequent practice in the application of the treaty which establishes the agreement of the parties 
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regarding its interpretation”.
175

 If a rigorous application of Article 1F has indeed become State 

practice, it may be considered a legal, albeit worrying, trend.
176

 

 

5  POST EXCLUSION: PROSECUTION AND NON-REFOULEMENT 

Immigration figures in appendix 1 show that the Dutch approach to exclusion has had limited 

success in the post-exclusion phase. Of the 700 excluded individuals, only five persons have been 

prosecuted for their crimes in the Netherlands, and only three of these cases resulted in actual 

convictions. There have been two extraditions to the Rwanda tribunal and at least one to Kosovo.
177

 

Besides limited legal consequences for Article 1F crimes committed, the application of Article 3 

ECHR has resulted in a small but significant group of non-returnable, excluded persons. At least 40 

of these individuals and ten of their family members remain in the Netherlands illegally without any 

form of protection.
178

 This section delves into the causes and consequences of this situation. 

5.1  Failure of prosecution 

To explain the low levels of successful prosecutions and extraditions, the Netherlands government 

emphasises practical obstacles. The high reliance on witness accounts has proved particularly 

problematic since most Article 1F crimes are committed many years ago and witnesses are often 

traumatised and not readily available in the Netherlands.
179

 Other practical issues include the 

limited availability of interpreters, the different cultural settings of the parties involved and the high 

dependency on third parties.
180

 Extradition is complicated by the lack of extradition relations with 

most countries of origin, both through bilateral Treaties and multilateral Conventions, such as the 

Torture Convention.
181

 Concerns of due process and human rights abuses in the receiving countries 

also complicate prosecution under extradition treaties.
182 

Despite developments in international criminal law, legal barriers also remain. Claiming universal 

jurisdiction, for instance, remains difficult. Because most Article 1F crimes were committed before 

the entry-into-force of the Wim on 1 October 2003, most Article 1F cases need to be prosecuted 

under pre-existing laws that provide limited jurisdiction.
183

 Under the complementarity principle, 

there are also limited options for extraditing persons to international courts and tribunals whose 

mandates are already restricted.
184

  

Besides legal and practical obstacles, the fact that obligations to prosecute under international law 

still remain largely permissive also have a serious impact on prosecution figures.
185

 Despite the 

extension of the principles of universal jurisdiction and aut dedere aut judicare mentioned earlier in 

this paper, gaps remain. Not all Article 1F crimes fall within the ambit of the conventions codified 

by the principle of aut dedere aut judicare.
186

  For crimes against the peace, for example, there is 
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not even a permissive rule of universal jurisdiction.
187

 Moreover, there is no explicit requirement in 

refugee law that excluded persons should be prosecuted or extradited for their crimes.
188

 As a result, 

not all states surrender or prosecute indicted suspects. 

The Dutch government, although a staunch and proven advocate of international prosecution, 

admits that it does not go beyond its obligations under international law to prosecute Article 1F 

crimes. Investigators do not actively seek out witnesses in countries of origin and investigation is 

suspended if witnesses cannot be sourced in the Netherlands. Many excluded persons are expelled 

without being prosecuted.
189

 Although understandable given the legal and practical difficulties 

mentioned above, it is likely that this has contributed to the low prosecution numbers in the 

Netherlands. 

Ultimately, however, these explanations fail to address the structural issue underlying the extremely 

low prosecution rate: the inherent tension between the “serious reasons for considering” standard 

versus the higher criminal standard required for prosecution.
190

 Further lowering the exclusion 

standard has made it even harder to prosecute Article 1F cases. Here, the Dutch case study – viewed 

as an example of growing state practice – demonstrates that contemporary application of the 

exclusion clauses compromises the ability to prosecute.
191

  

5.2  Non-refoulement and the protection gap 

The three imperatives of exclusion, prosecution and non-refoulement intersect on the issue of 

excluded persons who cannot be expelled because of Article 3 ECHR. The broader application of 

the principle of non-refoulement
192

 and the strict approach to exclusion have created this problem. 

Prosecution has been forwarded by the EU and others as a possible solution.
193

 However, the low 

success rate and previous discussion on legal and administrative impediments to Article 1F-

prosecutions demonstrate the fallacy of this position. 

There is a clear imbalance between exclusion, prosecution and non-refoulement that results in a 

significant class of persons stuck in legal limbo. Compounding this situation, the global and 

European refugee frameworks do not confer an adequate level of protection.
194

 Human rights law 

also only provides limited relief. Although the ECHR protects persons from refoulement, it does not 

confer a regulated status.
195

 Such protection is provided under the subsidiary protection clauses in 

the EU Qualifications Directive. However, these also exclude persons who fall within the scope of 

Article 1F of the Convention.
196

 Without national policies to fill this gap, a situation of 

humanitarian concern arises, where excluded persons are merely tolerated. They have no rights to 

shelter, financial support or work and become completely dependent on donations and illegal 
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support mechanisms.
197

 Because the vast majority is never prosecuted, there is little prospect of 

change in their situation. Instead, they indefinitely carry the label of (war) criminal. This effectively 

turns the Convention into a punishment tool; a function it was never intended to perform.
198

 

Because no special provisions exist to address this protection gap, this is exactly what happens in 

the Netherlands.
199

 Although a proportionality test was created, it is restrictively applied to those 

excluded individuals who have lived in the Netherlands for a „great number of years‟,
200

 who 

cannot be evicted and for whom there is no prospect that their situation will change. They must also 

prove that departure to a third country, despite sufficient attempts, is not possible. Only then, is 

their humanitarian situation considered and weighed against the interest of public order. If the 

minister is convinced that all these criteria have been met, a temporary residence permit is issued.
201

 

So far, this test has resulted in only three revoked exclusions, mostly in cases of terminal 

illnesses.
202

 Unless the bar for this test is lowered and additional protection mechanisms established, 

the protection gap will remain.  

An additional problem is that excluded, non-returnable people are declared “unwanted” in the same 

way as other excluded persons.
203

 This means they are also held legally liable for remaining in the 

Netherlands.
204

 The rationale is that they should move to a country other than their country of 

origin.
205

 Even the Dutch government admits that it is virtually impossible to find countries willing 

to take them.
206

 Moreover, the individual incentive to leave is minimised given that other EU 

countries will simply send excluded individuals back under the Dublin Regulations. When traveling 

beyond the EU, indivduals effectively nullify their protection from refoulement under the ECHR.
207

 

It is unsurprising that laws to prosecute in these circumstances are barely enforced.
208

  

A general amnesty that entered into force on 15 June 2007 and granted residence status to long-term 

illegal immigrants explicitly did not apply to excluded persons.
209

 Despite instructions to the 

contrary, many councils have continued to provide emergency shelter for these and other persons 

excluded from the amnesty, because in most cases no alternative form of protection exists.
210

  

 

 

6  RECOMMENDATIONS 

It is clear from this discussion that balancing exclusion, prosecution and non-refoulement ultimately 

requires a restrictive interpretation of Article 1F. Improving standards of fairness and due process 

would enhance the integrity of the Convention. Moreover, a higher burden of proof to justify 

exclusion would make prosecution more achievable and reduce the likelihood that a large class of 

non-returnable and excluded people is created under the prohibition on non-refoulement. The 
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practices of categorical exclusion should be terminated and exclusion by association of family 

members should be replaced by a gender sensitive approach to status determination.
211 

Unfortunately, this paper has made clear that State practice is moving in the opposite direction and 

that a return to a restrictive application is unlikely. Viewed from the sovereign dividend represented 

by the provision, it is also unlikely that the relatively low standard of proof will ever be raised. But 

if States continue the status quo of strict exclusion practices, they need to appreciate that 

prosecution will be compromised and that protection gaps will continue to exist unless additional 

policies are created. They should also not justify their hard-lined application of the exclusion 

clauses on the basis that international human rights and criminal law instruments will ensure 

prosecution and protection.
212

  

Rather, a more integrated approach is needed that de-emphasises exclusion and makes full use of 

trends in international criminal and human rights law to strengthen prosecution and protection 

mechanisms. On the issue of prosecution, the Dutch government has made a series of proposals 

with the announcement of a programme to strengthen the prosecution of international crimes in 

May 2009.
213

 These range from the retroactive extension of universal jurisdiction for genocide in 

Dutch legislation
214

 to improving collaboration between relevant international institutions such as 

EUROJUST, government departments and the public prosecutor.
215

 Although these policies go 

some way towards addressing the legal and practical barriers to prosecution, they do not increase 

the legal obligation of countries to prosecute Article 1F crimes. Unless states commit to prosecuting 

Article 1F crimes beyond their current legal obligations,
216

 expanding those obligations will require 

a global effort to strengthen the conceptual linkages between exclusion and prosecution.
217

 This 

could start with soft law provisions, but should ultimately bring about Treaty obligations.
218

  

In terms of addressing protection gaps, the Dutch government has been less willing to take action. It 

considers the proportionality test sufficient
219

 and believes that offering anything beyond it would 

be contrary to its own policies and those of the EU Directive.
220

 This view must be opposed. 

Although limited protection is owed to excluded persons under international and domestic 

instruments, there are sufficient legal grounds permitting such action. 

According to UNHCR, for instance, States can choose to grant individual stay on grounds other 

than the Convention.
221

 The drafters of the Refugees Convention also discussed that protection can 

be granted under alternative agreements.
222

 UNHCR furthermore proposes that an applicant may be 

able to claim refugee status when Article 1F crimes are “sufficiently distant in the past” and his or 

her life conditions have changed.
223

 The central question should then be whether the applicant‟s 

criminal character still predominates.
224

 



 

 
8
 

 

 

18 

 

The EU Directive also provides leeway. Firstly, its prohibition on granting refugee status and 

providing subsidiary protection is a minimum standard that member States are encouraged to 

expand upon.
225

 Under the EU Directive, a permit can also be granted for other reasons than 

subsidiary protection, such as work, family reunification or on humanitarian grounds.
226

  

Finally, excluded persons are entitled to a basic level of protection under international and human 

rights law.
227

 Simply tolerating them for extended periods of time without according them a status 

may even be considered inhumane or degrading treatment or punishment in contravention of Article 

3 ECHR and the CAT.
228

 According to Hathaway, excluded persons should at least be entitled to all 

non-derogable rights as listed in the ICCPR.
229

 Under the ECHR all persons are entitled to generic 

civil and political rights.
230

 Extra-Convention regimes, such as the ExCom Conclusion No 22 and 

the EU Reception Conditions Directive, also contain rights, which – albeit more limited – are 

applicable.
231

 They include rights to employment (waiting periods may apply), health care, social 

welfare, education, housing, limited recognition to family reunion and non-discrimination.  

Ultimately, when humanitarian concerns are paramount, some form of legal status should be 

accorded, particularly in drawn out cases.
232

 Some States, notably France and the UK, already do 

this.
233

 In addition, the proportionality test should be extended and the “unwanted” declaration 

should only apply to persons with a residence alternative.
234

 Simultaneously, prosecution of 

excluded persons should be prioritised. Only then can the situation be avoided where States 

undermine the core values of the Refugees Convention they seek to protect. 

 

7  CONCLUSION 

The Dutch case study showed that a contemporary application of Article 1F was unable to strike an 

effective balance between exclusion, prosecution and non-refoulement. Exclusion methods were 

interpreted expansively and applied rigorously to such an extent that they could no longer be 

considered restrictive as envisaged by the drafters of the Convention. In addition, they could easily 

lead to issues of due process and procedural fairness or even breach Treaty obligations.  

The rigorous application of Article 1F, demonstrated by the Dutch model but a growing feature of 

State practice, had the additional effect of exacerbating the challenges in the post-exclusion phase. 

By lowering the already low standard of proof required for Article 1F-determination, exclusions not 

only increased, but prosecution of excluded individuals became even harder. Together with the 

extended application of the principle of non-refoulement, increased exclusions also exacerbated the 

numbers of excluded, non-returnable people who were not entitled to any form of protection.  
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As demonstrated, developments in criminal law, human rights law and humanitarian law since 1951 

were so far unable to fill these gaps in protection and punishment that existed from day one. This 

was exacerbated by State refusal to implement policies that address them, especially on the 

protection front. Consequently, the rationales of the exclusion clauses - to promote an international 

morality, protect the integrity of the Convention and prevent impunity - were still not met. The 

same goes for the central objective of the Refugee framework as a whole, which was to protect 

persons victimised or threatened by persecution. Instead, the Convention itself was used as a 

punitive tool, a function it was neither intended to perform, nor should.
235

 Thus, besides worrying 

trends in state practice, the Dutch model exposed fundamental flaws associated with Article 1F and 

the Refugee framework‟s ability as a whole to meet their objectives and provide an effective 

solution to people in need of protection. Unless a more integrated approach is taken, which de-

emphasises exclusion and takes into account developments in international criminal law and human 

rights law, there is no immediate prospect that this situation will improve. 
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APPENDIX 1: FACTS AND FIGURES OF PERSONS EXCLUDED UNDER ARTICLE 1F 

Excluded persons and family members 

Figure 1: Distribution of 1-F excluded persons in the Netherlands at April 2008 
236
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The 250 persons residing in the Netherlands illegally had 550 family members. 260 were naturalised or 

received a residence permit; 80 were still undergoing an asylum procedure; 210 were declared unwanted. By 

far, the majority of excluded individuals had Afghan nationality (170). The remainder came from Iraq, 

Angola, Iran, Bosnia and Azerbaijan. 

 

Prosecutions in the Netherlands  
 

1. 7/3/2004: Congolese Army Colonel S.N. is convicted to 2.5 years in prison for committing torture in his 

home country under the Uitvoeringswet Folteringsverdrag.
237

 

2. 14/10/2005: Former general and head of KhaD/WAD is convicted to 12 years in prison for committing 

torture as a war crime under the Uitvoeringswet Folteringsverdrag.
238

 

3. 14/10/2005: Former head of the department of interrogation of the KhaD/WAD is convicted to 9 years in 

prison for committing torture as a war crime under  the Wetboek van Strafrecht and the Wet 

Oorslogsstrafrecht.
239

 

4. 25/6/2007: One of the replacements of the head of the KhaD is discharged from committing human rights 

violations (torture), because „effective command and control‟ could not be proven.
240

 

5. 24/07/2007: The suspect was not convicted for crimes of genocide committed in Rwanda in 1994, because 

the Court determined it had no jurisdiction. A ruling on the responsibility for war crimes is still expected.
241

 

 

Extraditions from the Netherlands
242

 

 

1. 16/10/2001: Extradition of Simon Bikindi to the Tribunal for Rwanda.
243

 The Tribunal convicted him to 15 

years in prison for the Direct and Public Incitement to Commit Genocide. He was acquitted on the remaining 

five counts of genocide, complicity in genocide, conspiracy to commit genocide, murder and persecution as 

crimes against humanity.
244

 His case is under appeal.
245

 

2. 11/5/2004: Extradition of Ephrem Setakoto to the Tribunal for Rwanda. He was sentenced to 25 years in 

imprisonment on 25 February 2010.
246

 His case is currently under appeal.
247

 

3. 5/6/2009: Person suspected of war crimes committed in 1993 is extradited to Bosnia.
248
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APPENDIX 2 –GENERAL STATISTICS 

Asylum 

Figure 2: Asylum applications in the Netherlands 
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